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IN THE COURT OF SPECIAL JUDGE, SONITPUR AT TEZPUR 
 

 
SPECIAL (POCSO) CASE NO.         :-     29 OF 2015 

 
( Section 10 of the POCSO Act, arising 
out of G.R. Case No.  2272 of 2015)  
 

Present      :- Sri Ashok Kumar Borah, AJS 
Special Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Sri Hemanta Borah, 
Son of Sri Prabin Borah  
Resident of Borjhargaon, 
PO - Dekargaon 
Police Station – Tezpur 
Dist:- Sonitpur, Assam. 
 

Date of framing Charge :- 15/02/2016 
 

Date of Recording Evidence :- 14/04/2016, 07/06/2016, 
26/07/2016, 19/12/2016, 
& 23/03/2017  
 
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 18/04/2017.  
 
  
 

Date of Argument :- 25/04/2017.  
 
  
 

Date of Judgment :- 29/04/2017 
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr. S.E. Alam, Sr. Advocate.  
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JUDGMENT 

1. In this case accused Hemanta Borah is put for trial for allegation of 

charge under Section 10 of the POCSO Act, 2012. 

 

2.   The factual matrix of the case in brief is that on 26/08/15 informant’s 

minor daughter, like the other days after closing of her school that is Gyan 

Bharati School called by her teacher Sir Hemanta Borah and take her to his 

room by holding her hand, ask her that she committed wrong into the answer 

and then attempt to commit rape. But informant’s daughter save somehow by 

ran away from the clutches of accused and immediately inform this matter to 

her friends. While informant came to bring her daughter, she reported the 

matter to her father. Hence this prosecution case.  

 

3.   The ejahar was filed by one Sri Monoj Baruah on 26/08/15 before the 

I.C Bebejia  Police Out Post and on received of  the ezahar the I.C Bebejia 

Police Out Post registered the case vide Bebejia Out Post. After received the 

ezahar the I/C of out post by giving GDE 784 dated 26/8/15 at 7.30 P.M and 

forwarded the same to O/C Tezpur P.S. The O/C Tezpur P.S registered the case 

vide Tezpur Case 1126/15 under Section 341/ 376/511 of the IPC r/w Section 

10 of POCSO Act. 

4.   After completion of usual investigation, the I.O sent up the case for trial 

against the accused person by filing charge sheet under Section 341/376/511 

of the IPC r/w Section 10 of the POCSO Act. 

5.  On being appeared the accused before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge under section 

10 of POCSO Act, 2012 against the accused and particulars of the charge was 

read over, explained to the accused to which he pleads not guilty and claims to 

be tried. 

6.  To substantiate the case prosecution examined as many as 11 (eleven)  

numbers of witnesses. After completion of prosecution evidence accused was 

examined u/s 313 Cr.P.C. All the allegations made against the accused and 

evidence appears against the accused are put before him for explanation where 
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he deny the evidence and allegation. To butters the defence accused examined 

none.  

7.   I have heard the argument put forward by the learned counsels of both 

sides. 

8.      The point for decision in this case is that: 

i) Whether on about 2.45 p.m. of 26/08/2015 at Gyan Bharati in 

Tezpur police station accused committed aggravated sexual 

assault on Bhanita Baruah. 

                          

Reasons, Decisions and reason for decision. 

9. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

10.   PW- 1 the complainant Sri Monoj Baruah stated, victim is her daughter.  

Accused is a teacher of the school where his daughter is a student. At the time 

of occurrence his daughter was only 13 years old. The occurrence took place on 

26/8/15. On that day at about 2.30 P.M, he was waiting outside her school to 

take her home in the car. He saw others students come out from school. After 

others students have already gone, his daughter came out of the school. On 

reaching his car, she started to cry. She asked her as to why she was crying 

and she told him that the present accused had misbehaved with her. She 

further told him that the accused had unbutton her shirt and touched her 

breast. The accused kissed her cheek. He immediately went into the school and 

lodged a complaint before the principal. He also called Sri Bangkim Baruah, the 

Director of the school. The principal promised him he look into the matter at a 

later stage. However, on his insistence the principal called the accused to his 

chamber in front of him and the accused denied the aforesaid charge. He do 

not remember the name of the principal. On that day, he return home in the 

afternoon. At that time he was again called by Bangkim Baruah to his house 

and he promised him to take action against the accused. Then he had lodged 

ejahar before the police. Ext. 1 is the ejahar and Ext. 1(1) is his signature. After 

that his daughter was medically examined. The statement of his daughter was 

also recorded by Magistrate u/s 164 Cr.P.C. and his statement was also 

recorded by police. 
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  In cross-examination he admitted that on the day of occurrence after 

return home he had consulted the matter with his wife and family members 

and also with the members of the student organization then he came to the 

police station and filed the ejahar. 

 

11.     PW-2, the victim, Miss X stated that accused is a teacher in their school. 

The name of their school is Gyanbharati Public School. The occurrence took 

place on 26/8/15. On that day she went to school as usual. The accused used 

to teach them Sanskrit. On that day the students of their class were asked by 

the accused to write the two words from some “Slokas” on the black board. Out 

of the two words which she wrote on the black board one was incorrect. The 

accused asked her to read carefully future. In that way their class was over. 

Their next class was computer class. At the end of the computer class their 

school was over for that day. They collected their bags and came out from the 

school. When she was in the queue with other students to come out of the 

school, the accused told her that she would punished for the error committed 

by her in the class and thereafter she was asked to wait. She was taken to the 

Teacher’s staff room. There were no one else in the teacher’s staff room at that 

time. The accused tried to remove her neck tie but she herself loosened the 

neck tie. At that time she thought because of the hot weather the accused 

wanted her to remove the neck tie. After that the accused unbuttoned her shirt 

and touched her breasts. Before that the accused put his hands in her 

shoulders. She tried to cry for help but the accused gagged her mouth with her 

hands. The accused had also kissed her cheeks. After that she pushed the 

accused away and left the staff room. She ran away from the staff room. Her 

father used to drive the school van and on that day also he was waiting for her 

in the school van, so he ran into the school van. When she boarded the school 

van, her shirt was open so her friend Nikita told her to close the buttons and at 

that time she cried. In the said van apart from her friend Nikita, other students 

namely Neha, Abhishek, Madhusmita, Mahasweta, were present. On seeing her 

crying, Nikita asked her as to what happened, then she disclosed before her the 

aforesaid facts. At that point of time her father asked her as to why she was 

crying, she told her about the aforesaid fact. Her father turned back the school 
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van to the school again and she went to the school. After sometime, the school 

peon came to the van and told him to come to the room of the principal. She 

was accompanied by Mahasweta and Nikita to the room of the principal. Her 

father was present with the principal at that time. The principal also called the 

accused. She told him principal about the whole incident. Then the principal 

asked her to go out of the room while her father and the accused remained 

inside the room of the principal. She did not know about what they had 

discussed inside the room of the principal at that time. Thereafter, her father 

had lodged an ezahar before the police. Police had examined her by a doctor 

on 28/8/15. She was also brought to the Court by police. She gave a statement 

in the Court u/s 164 Cr.P.C. While she was giving statement before the 

Magistrate, she had stated the same story as she has stated in this Court on 

that day. Ext. 2 is her statement recorded u/s 164 Cr.P.C. and Ext. 2(1) to 2(6) 

are her signatures.  

  In cross-examination she admitted that their teacher’s staff room 

situated on the first floor. On the day of occurrence when she had committed 

the mistake in writing the word in the black board she was told by the teacher 

to give more attention to her studies and he told her those things in front of 

other students. On the day of occurrence her class friends Jupitara, Distri Devi, 

Utpala Saikia were also present in the class. Nikita Keot was also present in her 

class who was present in the school van on the day of occurrence. She again 

admitted that on the day of occurrence all her classmates including her and the 

aforementioned school friends were also present in the queue to come out from 

the school after the school was over.  Her father used to carry other students 

and her in the said van and dropped them at their homes regularly. On the day 

of occurrence also other students of the van were present in the van. When she 

disclosed the matter inside the van, other students were also heard what she 

had stated about the incident.  Nikita who travels with her in the school van is 

known as Nikita Baruah and she studies in a class lower than her. On the day 

of occurrence, she had boarded the school van of her father and travelled at a 

distance of 1 ½ km and thereafter she had narrated the facts to Nikita and her 

father. Actually they went up to the Shiva Mandir and at that time she had 

narrated the facts to Nikita and her father. Her father returned from Shiva 
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Mandir to the school. She again admitted that on the day of occurrence when 

they reached home, her father called local student leaders and most of them 

were her related brothers. Her father and the student leaders discussed the 

matter in their home and thereafter they went to the Police Station. Her father 

had lodged the ejahar. After lodging the case by her father, her school mates 

namely, Jupitara, Ria, Karishma and others had filed a petition in the school 

stating that they will not study in the school if she is allowed to study in the 

said school. She did not know if some of her class mates had made a similar 

application to the police. She has not seen any news paper items regarding the 

incident stating that a false case was lodged against a teacher. The occurrence 

took place on 26th and her statement was recorded on 28th. After the 

occurrence, she was debarred from the school and she has to take admission in 

another school. She do not know if the other teachers of the school and the 

students boycotted the Teacher’s Day as a sign of protest for harassing a 

teacher by her. Rupankar and Pulakesh are our teachers in the school. She do 

not know any teacher named Rudrajit. Tanushree is another class mate of her. 

On the day of occurrence Tanushree was also present in the class.   

12.         PW-3 Dr. J. Begum stated before the Court that on 27/08/2015 she 

was posted as Sr. Medical & Health Officer in the Kanaklata Ciivil Hospital, 

Tezpur and on that day she was on duty in the hospital and at about 7 P.M. 

She had examined Bhanita Baruah, 13 years, D/O Manuj Baruah of village 

Majgaon, Nabapur, PS Tezpur, in reference to Tezpur PS Case No. 1126/15 

dated. 27/08/15, on being escorted and identified by Woman Police constable 

Swapna Das. On examination she found the following: 

On general Examination: 

Height- 4 ½ ft, Weight-38 Kg, Teeth- 14/14 

The girl about 13 years of age gave the history of molestation by a 

teacher on the day of occurrence at about 2.45 P.M. There is no marks 

of injury or violence on her body or private parts. X-ray advised. 

X-ray report: 

There is union of epiphysis of lower ends of ulna is complete and that of 

radius is nearing completion. 

All epiphysis of the bones around the elbow joint have fused. 
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Epiphysis of the iliac crest have appeared but not fused. 

Age of the victim by Radiologist appears to be around 18 years. So my 

inference is – that the girl is 13 years of age has no positive findings 

that prove any kind of sexual assault. 

Reports are enclosed. 

Ext. 3 is the Medical Report and Ext. 3(1) is her signature. Ext. 4 is the 

X-ray Report and Ext. 4(1) is the signature of Dr. Pradip Barman, 

Radiologist which he knows. Ext. 5 is the X-ray plates. 

  In cross-examination she admitted that she has examined the girl on 

27/08/15 at about 7 P.M. The age of the girl that she was 13 years and the 

history of the case was narrated by the girl. Ossification testis the surer test for 

determination of the age of a person. Epiphysis of the iliac crest is fused at the 

age of 21 years. In this case epiphysis of the iliac crest appeared but it was not 

completely fused. Ext. 4 is report of Radiologist. She received the said report. 

In this case ossification test was done and the Radiologist opined that the age 

of the girl is around 18 years. The opinion of Radiologist may differ two years 

on either side. The girl was escorted by her parents. The girl may be more than 

18 years of age. 

 

13.          PW-4 Miss Nikita Keot stated before the Court that accused Hemanta 

Baruah is a teacher of their school. She also knows the victim. The occurrence 

took place when they studied at class VII. The incident took place when the 

school was closing. At the time of closing she was in front side of line. The 

victim, Jupitara and Distri were in the end of the line. In the next day, she 

came to know from her classmate Jupitara and Distri that their teacher 

Hemanta Baruah did misdeed to them. On the day of incident, their sir 

Hemanta Baruah asked them to write Sanskrit in their book but the victim not 

being able to write. So their teacher Hemanta Baruah punished her by asking 

her to stand near the Black Board. Thereafter they went to their computer 

practical classes along with the victim. And after closing of school they went to 

their home. 

  In cross-examination she admitted that their teacher Hemanta Baruah 

treat them nicely and behave them very properly. In Sanskrit class the victim 
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could not be able to give answer in two days. So, Hemanta Sir asked her to do 

very sincere and to prepare her lessons. While the victim was punished by their 

sir by standing her near black board she told them by crying that as she is 

crying today sir will also have to cry one day for her. In the next day Jupitara 

and Distri told them that they falsely implicated sir. Character of victim is 

doubtful. She had affairs with two boys. While she was indulged in some bad 

activities one Sirdharth she told them that sir might have seen the incident. 

When police examined her she told that Hemanta sir was falsely implicated in 

this case by victim.   

 

14.     PW- 5 Miss Nikita Baruah stated that accused Hemanta Baruah is a 

teacher of their school. She also know the victim. The occurrence took place 

about one year ago. On the day of incident, after closing of school, she along 

with the victim and others of their school mate boarded the school van. At first 

she was normal, but when they reached near Sib Temple, she started to weep. 

She told her that her teacher punished her in the school. The said school van 

was driven by her father. Then her father droved the van and went towards 

Principal’s Office. Her father along with the victim went to the Principal’s room. 

During that time they were in the van. After sometime she came and again 

boarded in their van. She returned to van and went with them smilingly. Other 

than that she did not tell anything. At this stage, the learned PP praying to 

declare the witness as hostile as the witness is resile from her earliest 

statement. 

  In cross-examination she admitted that their teacher Hemanta Baruah 

treat them nicely and behave them very properly. He is a very popular teacher 

in their school. The victim was punished beforehand also by their sir as she was 

not attentive in her studies. They abstained from class for implicating Sir falsely 

by victim in this case. They have also demanded to their principal to rusticate 

Bhanita from their school as she falsely implicated Hemanta Sir in this case. 

After closure of school she along with them went to her father’s van and sat in 

the van with them in normal condition.   
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15.       PW-6 Miss Distri Devi stated accused Hemanta Baruah is a teacher of 

their school. The victim is her classmate. The occurrence took place about one 

year ago. On the day of incident, after closing of school, she was in back side 

of line. Jupitra was with her. Their sir told something to Bhanita then she left to 

her home. In Sanskrit class Hemeanta Sir asked Bhanita to write something in 

the black board but she could not be able to write in the black board so she 

was punished. That is why Bhanita did not like Hemanta Sir. She do not know 

anything beyond this. 

  In cross-examination she admitted that in earlier occasions also 

Hemanta sir punished Bhanita as because she was not attentive in her studies. 

Her character was doubtful. She had two/three boy friends. She stated before 

police that Bhanita falsely implicated Hemanta Sir in this case. They abstained 

from class for implicating Sir falsely by Bhanita in this case. They have also 

demanded to their principal to rusticate Bhanita from their school as she falsely 

implicated Hemanta Sir in this case. Soon after closure of school she along with 

her father went to her home in van. 

 

16.  PW- 7 Miss Jupitara Devi stated accused Hemanta Baruah is a teacher 

of their school. Bhanita Baruah is her classmate. The occurrence took place 

about one year ago. On the day of incident, in Sanskrit class Hemanata Sir 

called all students to write something in the black board but Bhanita could not 

be able to write in the black board so she was punished by standing her near 

the black board. That is why Bhanita did not like Hemanta Sir. At the time of 

closing she was in front side of line. Bhanita, herself and Distri were in the end 

of the line. At that time Hemenata sir told something to Bhanita, then she left 

for home in van. 

  In cross-examination she admitted that she went ahead of them and 

boarded the van. She did not stay back and they left school campus after her. 

Her character was doubtful. She had two/three boy friends. In earlier occasions 

also Hemanta Sir punished Bhanita as because she was not attentive in her 

studies. So she did not like Hemanta sir and falsely implicated Sir in this case. 

They abstained from class for implicating Sir falsely by Bhanita in this case. 



Page 10 of 19 

 

 Spl POCSO Case No. 29 of 2015 Page 10 

 

They have also demanded to their principal to rusticate Bhanita from their 

school as she falsely implicated Hemanta Sir in this case. 

17.       PW- 8 Miss Niha Duara who turn hostile stated before the Court 

accused Hamenta Baruah is a teacher of their school. Bhanita Baruah is her 

classmate. The occurrence took place about one year ago. On the day of 

incident, after closing of school, she along with Bhanita and others of their 

school mate boarded the school van and left. Next day they came to know that 

Bhanita gave a case against Hemanta Sir. 

  In cross-examination she admitted that she went ahead of them and 

boarded the van. She did not stay back and they left school campus after her. 

Her character was doubtful. She had two/three boy friends. In earlier occasions 

also Hemanta Sir punished Bhanita as because she was not attentive in her 

studies. So she did not like Hemanta sir and falsely implicated Sir in this case. 

They abstained from class for implicating Sir falsely by Bhanita in this case. 

They have also demanded to their principal to rusticate Bhanita from their 

school as she falsely implicated Hemanta Sir in this case. 

 

18.       PW- 9 Utpal Saikia stated accused Hemanta Borah is a teacher of their 

school. Bhanita Baruah is her classmate. The occurrence took place about one 

year ago. On the day of incident, after closing of school, he along with Bhanita 

went to home. In this case Hemanta Sir asked Bhanita to write something in 

the board but she could not write. So, sir punished her by standing near the 

board and sir asked her to prepare the writings in the next day. Bhanita along 

with them left the school campus to her father’s van to return home. 

  In cross-examination he admitted that as could not able to write the 

Sanskrit words so she was punished by their Hemanta Sir. Her character was 

doubtful. She had affairs with two boys. She falsely implicated their Hemanta 

Sir in this case. They abstained from class for implicating Sir falsely by Bhanita 

in this case. They have also demanded to their principal to rusticate Bhanita 

from their school as she falsely implicated Hemanta Sir in this case. 

19.       PW-10 Miss J. Bora stated on 28/08/15 she was working as Judicial 

Magistrate, 1st class, Tezpur. On that day in reference to Tezpur PS Case No. 

1126/15 u/s 342/376/511 of the IPC r/w Section 8 of POCSO Act as per the 
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order of learned in-charge Chief Judicial Magistrate, Sonitpur, Tezpur, she has 

recorded the statement of one minor witness Bhanita Baruah aged about 13 

years. The witness made statement before her voluntarily. After recording her 

statement she has read over the contents of the writings and on her 

acceptance she put her signature thereon. The said witness was identified by 

WPC 162 Mukta Khambi Devi. Ext. 2 is the said statement of victim Bhantia 

Baruah and Ext. 2(7) is her signature. Ext. 6 is the GR Case No. 2272/15, Ext. 

6(1) is the order of the then learned I/C Chief Judicial Magistrate, Sonitpur, 

Tezpur dated 28/08/15, Ext. 6(2) is the signature of then learned I/C Chief 

Judicial Magistrate, Sonitpur, Ext. 6(3) is her order after recording the 

statement of the victim and Ext. 6(4) is her signature. 

  In cross-examination she admitted that Ext. 2 is written by her.  

         20.  PW-11 SI Pranab Baishya stated on 26/08/15 he was posted at Bebejia 

out post under Tezpur police station as In charge and on that day, on receipt of 

one FIR from one Monoj Baruah, S/O Bimal Baruan of village Majgaon Nabapur 

and he made a GDE No. 578 dated 26/08/15 at 7.30 P.M and forwarded the 

same to Tezpur PS for registering a case. Ext. 1 is the said FIR and Ext. 1(2) is 

his signature with note. O/C Inspector Harin Deka registered a case being 

Tezpur PS Case No. 1126/15 u/s 341/376/511 of the IPC and read with section 

8 of POCSO Act vide GDE 1134 dated 27/08/15 and endorsed him for the 

investigation of this case. Ext. 1(3) is the signature of the then O/C Inspector 

Haren Deka with his note. He has recorded the statement of the complainant 

Monoj Baruah who was present at the Out Post. On 26/08/15 he has also 

recorded the statement of the victim at her home. On next day i.e. 27/08/15 at 

about 11.10 a.m. he has also visited the place of occurrence i.e. Gyan Bharati 

Public School and prepared a sketch map. Ext. 8 is the sketch map and Ext. 

8(1) is his signature. He has also recorded the statement of other witnesses 

including the principal of the school as they were found in the school. 

Thereafter, on 27/08/15 he sent the victim for medical examination at 

Kanaklata Civil Hospital and on 28/08/15 he forwarded the victim girl Bhanita 

Baruah to Court for recording her statement u/s 164 Cr.P.C. after collecting the 

medical report and statement u/s 164 Cr.P.C. of the victim, he has filed the 

charge sheet against the accused Hemanta Baruah u/s 10 of POCSO Act. Ext. 9 
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is the charge sheet and Ext. 9(1) are his signatures. Ext. 10 is the case diary of 

GR Case No. 2272/15 and Ext. 10(1) is the relevant statement and Ext. 10(2) is 

his signature. Ext. 10(3) is the relevant statement of witness Niha Duwarah and 

Ext. 10(4) is his signature.  

  In cross-examination he admitted that on received the FIR on 26/08/15. 

On that day he recorded the statement of the complainant and victim girl. He 

left the girl at home after recording her statement. He went to the house of the 

victim in my uniform during my investigation for recording her statement. He 

sent the victim girl for recording her statement on 28/08/15 along with WPC 

Mukta Khambi Devi. 

   

21.  These much is the evidence of the prosecution case. Defence plea is 

total denial while his statement was recorded u/s 313 Cr.P.C.      

 

22.  Learned Sr. counsel for accused submitted that prosecution has failed to 

prove the case beyond any reasonable doubt because. Firstly, other than the 

victim none has supported the prosecution case. Secondly, according to the 

victim after the alleged occurrence when she boarded the school van her shirt 

was opened so her friend Nikita told her to close the buttons. During that time 

in the said Van other than her friend Nikita, Neha, Abhishek, Madhusmita, 

Mahasweta were also present. She told about the incident in presence of them 

to her father who drove the vehicle. But PW 4 Miss Nikita Keot no way 

supported the prosecution case. Rather said PW 4 stated that on the alleged 

day of incident, their sir Hemanta Baruah (accused) asked them to write 

Sanskrit in their book but Bhanita could not be able to write, so their teacher 

Hemanta Baruah punished her by asking her to stand near the Black Board. 

Thereafter they went to their computer practical classes along with Bhanita and 

then to their home. Rather in cross-examination she admitted that while 

Bhanita was punished by their teacher (accused) by standing her near black 

board she told them by crying that as she is crying today sir will also have to 

cry one day for her. Similarly Nikita Baruah has also not supported the 

prosecution case. The other schoolmate PW 6 Miss Distri Devi and PW 7 

Jupitara Devi, PW 8 Niha Duwara were also no way supported the prosecution 
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case. Rather PW 6 stated that on the alleged day of incident, after closing of 

school, she was in back side of line. Jupitara was with her. Their sir told 

something to Bhanita then she left to her home. In Sanskrit class Hemanta Sir 

(accused) asked Bhanita to write something in the black board but she could 

not be able to write in the black board so she was punished. That is why 

Bhanita did not like Hemanta Sir (accused). PW 7 also supported the version of 

PW 6 but no way supported the version of the prosecturix. Other witness PW 9 

who is also a classmate of the victim no way supported the prosecution case. 

Rather, he stated that on the alleged day of incident he along with Bhanita 

went to home. In the class, Hemanta Sir (accused) asked Bhanita to write 

something in the Board but she could not write. So, sir punished her by 

standing near the board and sir asked her to prepare the writings in the next 

day. Bhanita along with us left the school campus to her father’s van to return 

home, but no way supported the statement of the victim. As such, the class 

mate of the victim shown to have not supported the victim’s version. Rather 

reveals that the victim has enmity with the accused for giving her punishment 

so falsely implicated the accused. Therefore, the case is nothing but a 

concocted. Hence, accused deserves for acquittal.  

23. To fortify the argument, learned Sr. counsel for the accused cited the 

following case laws. Firstly, to rely the solitary witness learned counsel 

submitted (i) (2008) 1 GLR 111 (para 18) and (ii) (1997) 1 GLR 311.  

  For making statement substantially differs with the statement given in 

the Court - (i) (1995) 1 GLR 421 and (ii) (2010) 4 GLR 567. 

  For serious omission in FIR - (i) (1996) 2 GLR 79 and 99 and (ii) 

2015 (2) GLT 71. 

  In regards to case diary statement cannot be used as evidence – (i) 

(2010) 1 SCC (Cri) 460 (Head Note C) and (ii) 2011 (3) GLT 167. 

24. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

nothing but stated to write as heard from his side.     



Page 14 of 19 

 

 Spl POCSO Case No. 29 of 2015 Page 14 

 

25.  I have thoroughly perused the whole case laws cited by the learned Sr. counsel 

for the accused.  

  26. Keeping in mind the respective submissions advanced by learned 

counsel for both parties, I am going to dispose of the case as follows.  

27. A close scrutiny of the record, it appears that here there is only one eye 

witness i.e. the victim PW 2.  

28. The law is settled that the main evidence in all such cases is that of the 

victim herself. In practice a conviction for rape almost entirely depends on the 

credibility of the woman, so far as the essential ingredients are concerned, the 

other evidence being merely corroborative. It is not necessary that there should 

be independent corroboration of every material circumstance in the sense that 

the independent evidence in the case, apart from the testimony of the 

complainant, should in itself be sufficient to sustain conviction. All that is 

required is that there must be some additional evidence rendering it probable 

that the story of the complainant is true and that is reasonable safe to act 

upon. The evidence, no doubt, should not only make it safe to believe that the 

crime was committed but must in some way reasonably connect or tend to 

connect the accused with the crime. Corroboration may be by facts and 

circumstances.  

29. Now, the question comes how far the evidence of the victim is reliable 

and convincible to convict the accused.  

  Coming to the present case, according to the victim, the occurrence 

took place on 26th August, 2015. On that day she went to school as usual. The 

accused used to teach us Sanskrit. On that day the students of their class were 

asked by the accused to write two words from some “Slokas” on the black 

board. Out of the two words which she wrote on the black board one was 

incorrect. The accused asked her to read carefully future. In that way their 

class was over.  Next class was Computer class. At the end of the Computer 

class their school was over for that day. They collected their bags and came out 

from the school. When she was in the queue with other students to come out 

of the school, the accused told her that she would be punished for the error 
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committed by her in the class and thereafter she was asked to wait. She was 

taken to the Teacher’s staff room. There were none else in the Teacher’s staff 

room at that time. The accused tried to remove her neck tie but she myself 

loosened the neck tie. At that time she thought because of the hot weather the 

accused wanted her to remove the neck tie. After that the accused unbuttoned 

her shirt and touched her breasts. Before that the accused put his hands in her 

shoulder. She tried to cry for help but the accused gagged her mouth with his 

hands. The accused had also kissed her cheeks. After that she pushed the 

accused away and left the staff room. She ran away from the staff room. Her 

father used to drive the school van and on that day also he was waiting for her 

in the school van, so she ran into the school van. When she boarded the school 

van, her shirt was open so her friend Nikita told her to close the buttons and at 

that time she cried. In the said Van apart from her friend Nikita, other students 

namely Neha, Abhishek, Madhusmita, Mahasweta were present in the said van. 

On seeing her crying, Nikita asked her as to what happened, then she disclosed 

before her the aforesaid facts. At that point of time her father asked her as to 

why she was crying, she told him about the aforesaid fact. Her father turned 

back the school van to the school again and he went to the school. After some 

time, the school peon came to the Van and told her to come to the room of the 

Principal. She was accompanied by Mahasweta and Nikita to the room of the 

Principal. Her father was present with the Principal at that time. The Principal 

also called the accused. She told the principal about the whole incident. After 

lodging the FIR by her father she was initially examined by a doctor and then 

she was brought to the court for giving statement before the Magistrate.  

  PW 4 Nikita Keot who was alleged to be accompanied the victim with his 

father to the room of Principal did not support the version of the victim. PW 4 

stated that the incident took place when the school was closing. At the time of 

closing she was in front side of line. Bhanita, Jupitara and Distri were in the end 

of the line. In the next day, she came to know from her classmate Jupitara and 

Distri that their teacher Hemanta Baruah did misdeed to them. On the day of 

incident, their sir Hemanta Baruah (accused) asked them to write Sanskrit in 

their book but Bhanita could not be able to write. So their teacher Hemanta 

Baruah punished her by asking her to stand near the Black Board. Thereafter 
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they went to the computer practical classes along with Bhanita. And after 

closing of school they went to their home.  She further stated that while 

Bhanita was punished by their teacher (accused) by standing her near black 

board she told them by crying that as she is crying today sir will also have to 

cry one day for her. In the next day Jupitara and Distri told them that they 

falsely implicated sir (accused). She further stated that the character of Bhanita 

is doubtful. She had affairs with two boys. While she was indulged in some bad 

activities with one Sirdharth she told them that sir might have seen the 

incident. Therefore she has not stated the story which the victim stated in the 

court. She even nowhere stated that she accompanied by Mahasweta and 

Nikita to the room of Principle as stated by the victim in the court.  

  Other Nikita Baruah who turned hostile in the court also stated nothing 

about the incident. Rather PW 5 stated that after closing of the school, she 

along with Bhanita and others of their schoolmate boarded the school van. At 

first she was normal, but when we reached near Sib Temple, she started to 

weep. She told her that her teacher punished her in the school. The said school 

van was driven by her father. Then her father drove the van and went towards 

Principal’s Office. Her father along with Bhanita went to the Principal’s room. 

During that time they were in the Van. After sometimes, she came and again 

boarded in the Van. She returned to van and went with us smilingly.  Other 

than that she did not tell anything. So, the PW 5 has also not supported the 

statement of the victim.  

  PW 6, the another classmate, Miss Distri Devi stated that on the day of 

occurrence after closing the school she was in backside of the line. Jupitara was 

with her. Their sir (accused ) told something to Bhanita. Then she left to their 

home. In Sanskrit class Hemanta Sir asked Bhanita to write something in the 

black board but she could not be able to write in the black board so she was 

punished. That is why Bhanita did not like Hemanta Sir. She does not know 

anything beyond this. She also admitted that she stated before the police that 

Bhanita falsely implicated Hemanta Sir in this case.  They abstained from class 

for implicating Sir falsely by Bhanita in this case. They have also demanded to 

their Principal to rusticate Bhanita from their school as she falsely implicated 
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Hemanta Sir in this case. Therefore, PW 6 has also not supported the 

prosecution case.  

  Similarly, PW 7 Jupitara Devi, who is also a classmate of the victim, 

stated the same statement of PW 6. She stated that on the day of incident, in 

Sanskrit class Hemanta Sir called all students to write something in the black 

board but Bhanita could not be able to write in the black board so she was 

punished by standing her near the black board. That is why Bhanita did not like 

Hemanta Sir.  At the time of closing I was in front side of line. Bhanita, herself 

and Distri were in the end of the line. At that time Hemanta sir told something 

to Bhanita, then she left for home in Van. She also admitted in cross-

examination that the character of Bhanita was doubtful. She had two/three 

boyfriends. In earlier occasions also Hemanta sir punished Bhanita as because 

she was not attentive in her studies. So she did not like Hemanta Sir and falsely 

implicated Sir in this case. They abstained from class for implicating Sir falsely 

by Bhanita in this case. They have also demanded to their Principal to rusticate 

Bhanita from the school as she falsely implicated Hemanta Sir in this case.  

  PW 8 Miss Niha Duara turned hostile. In unhostile portion she stated 

that on the day of incident after closing of school, she along with Bhanita and 

others of their school mate boarded the school Van and left. Next day we came 

to know that Bhanita gave a case agaist Hemanta Sir.    

  PW 9 Sri Utpal Saikia, has also not supported the case of the 

prosecutrix. He stated that Bhanita Baruah is her classmate. On the day of 

incident, after closing of school, she along with Bhanita went to home. In the 

clsss, Hemanta Sir asked Bhanita to write something in the Board but she could 

not write. So, sir punished her by standing near the board and sir asked her to 

prepare the writings in the next day. Bhanita along with us left the school 

campus to her father’s van to return home.          

  In cross-examination he admitted that as the victim could not able to 

write the Sanskrit words so she was punished by their Hemanta Sir. Her 

character was doubtful. She had affairs with two boys. She falsely implicated 

their Hemanta Sir in this case. They abstained from class for implicating Sir 
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falsely by Bhanita in this case. They have also demanded to their Principal to 

rusticate Bhanita from their school as she falsely implicated Hemanta Sir in this 

case. Therefore, the PW 9, another classmate of the victim also not supported 

the prosecution case.   

30.  To sum up since the statement of solitary eye witness i.e. the victim no 

way supported by any of her colleagues rather it appears from the statement of 

other classmate that the victim girl and their family has filed this case against 

the accused as they did not like the accused as a teacher because, he scolded 

the victim for not doing well in class. Therefore, the statement of victim is 

found to have not cogent and reliable to convict the accused only on her 

statement. 

31. Under such circumstances, the accused Sri Hemanta Borah is entitled to 

get the benefit of doubt and set him at liberty forthwith.  

32. The liabilities of the bailor is hereby discharged.   

33.   Let the G.R Case No. 2272/15 be sent to Ld. committal Court along 

with a copy of Judgment.  

34. Given under my Hand and Seal of this Court on this the 29th day of April, 

2017. 

 

             (A.K. Borah) 

   SPECIAL JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 
SPECIAL JUDGE, 

SONITPUR :: TEZPUR  
   
 

Dictation taken and transcribed by me:   

                   
Smt. R. Hazarika, Steno   
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    APPENDIX 

 
Prosecution Witness 

 

1.  Prosecution Witness No.1 :- Sri Monoj Baruah, informant 
2.  Prosecution Witness No.2 :- Victim,  
3.  Prosecution Witness No.3   :- Dr. J. Begum, M.O. 
4.  Prosecution Witness No.4   :- Miss Nikita Keot 
5.  Prosecution Witness No.5   :- Miss Nikita Baruah 
6.  Prosecution Witness No.6   :- Miss Distri Devi 
7.  Prosecution Witness No.7   :- Miss Jupitara Devi 
8.  Prosecution Witness No.8   :- Miss Niha Duara 
9.  Prosecution Witness No.9   :- Sri Utpal Saikia 
10.  Prosecution Witness No.10   :- Miss J. Bora, Judicial Magistrate 
11.  Prosecution Witness No.11   :- Sri Pranab Baishya, SI 

 

EXHIBITS. 

Exhibit 1                             :- Ejahar 

Exhibit 2    :- 164 Cr.P.C. statement of the victim 

Exhibit 3   :- Medical report 

Exhibit 4    :- X-ray report 

Exhibit 5    :- X-ray plates. 

Exhibit 6   :- GR case record being No. 2271/15 

Exhibit 8    :- Sketch map. 

Exhibit 9    :- Chargesheet. 

Exhibit 10   :- Case diary of GR No. 2271/15. 

  

  

(Ashok Kumar Borah) 

SPECIAL JUDGE 
  SONITPUR : TEZPUR 

 


